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IN THE 


Uuitelj States Court ot Spptatø 

FOR THE SECOND CIRCUIT 


No. 75-4046 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY, 

Petitioncr, 


FEI) ERA L 
THE UNIT 


COMMUNICATIONS COMMISSION and 
El) STATES OF AMERICA, 

Respondents, 


AERONAUTICAL RADIO, INC.; ct al., 

Intcrvcnors. 


On Petition To Review 

An Order Of The Federal Communications Commission 


REPLY BRIEF FOR PETITIONER 
AMERICAN TELEPHONE AND TELEGRAPH COMPANY 


This reply brief is filed on belialf of petitioncr American 
Telephone and Telegraph Company (“AT&T”) in response 
to the brief of the respondents, the Federal Communications 
Commission and the United States, and the briefs ot the 
intervenors who support the respondents in wliole or in 
part. 1 

1 The intervenors who filed separate briefs supporting the Com- 
mission are Aerospaee Industries Association of America, Inc. 
(“AIA”) ; Coinmonwealth of Pcnnsvlvania (“Pennsylvania ) ; 
and MCI Telecommunications Corporation (“MCI”). Aeronauti- 
cal Radio, lue. and Air Transport Association of America 
(ARINC/ATA) filed a statement of position in licu of a brief. 


7 • > 

' ** - 5 

/. 



I. THE COMMISSION'S ATTEMPT TO JUSTIFY ITS RE- 
JECTION ORDER BY ASSERTING A BROAD. GENERAL- 
IZED PRESCRIPTIVE POWER IS CONTRARY TO THE 
COMMUNICATIONS ACT AND THE APPLICABLE JU- 
DICIAL DECISIONS. 

The importance of the issues raised on review of the Com- 
mis8ion’s unprecedented rejection Order far transcends 
the procedural circumstances of the present case, for 
the Commission’3 action would effectively destroy the 
congressionally-established balance of interests provided in 
the Communications Act. The explicit provisions of the 
Act create a regulatory scheme under which carriers initi- 
ate rate changes; the Commission is authorized to delay the 
rates’ effectivcness for a limited statutory period; and 
thereafter the rates take efTect by operation of law, subject 
to the Commission’s power to investigate and requirc re- 
funds or reparations. These “precise procedures and limi- 
tations” with respect to the Commission’s authority reflect 
Congress’ careful accommodation of the interests of the 
carriers and their customers. 2 

In their brief respondents have sought to justify an or¬ 
der of the Commission that drastically alters this balance 
of interests. Under respondents’ theory, once a rate of re- 
turn finding has been made (and labeled a “prescription”), 
the Commission can reject changes in earrier-made rates— 
without any hearings or findings as to their lawfulness— 
and thereby delay the effectivcness of carrier-initiated rate 
changes for an unlimited period. 

While acknowledging that Section 205 of the Communi¬ 
cations Act can be the only statutory support for its posi- 
tion, respondents do not seriously attempt to demonstrate 
that the Commission’s claimed authority comes within the 

2 American Telephone and Telegraph Co. v. FCC (“AT&T Spe- 
cial Pcrmission Case”), 487 F.2d 865, 873 (2d Cir. 1973); United 
States v. SCRAP, 412 U.S. 669 (1973); Arrow Transportation 
Co. v. Southern Ry., 372 U.S. 658 (1963). See AT&T Br. 15-28. 
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actual language of Section 205. Indecd, respondents «nw- 
MlycSo lbo contraiy. 3 Vet, «. cnpl.ctly d.«cto- 
*,„g kny prescriptior, of speeifle rate» or charge», t >t Com- 
liliasioil clain.8 tliat it» rejeetion Order ca» be juatifled on 
llie basis of a “broad dincrction” to oxerase a generalized 
“preseriptive power” ander Scction 205 of the Conmmm- 
cations Act (Resp. Br. 22). 

Respondents have thus narrowed the isaiies in this caw. 
The question is whether the Commission’s authonty to te* 
with changes in carrier-made rates is circumscnbed n the 
espressprovisions of Sections 203-205 of the Art, or whefter 
the Comraission is empowered to ignore ie spui c 
tory framework on the basis of its mvocations of a broad 
gtmeralized preseriptive power. As we show herein, the 
Commission’s assertions are contrary to the Communica¬ 
tions Act and the applicable judicial decisions. 


3 Respondents, for example, do not contcst AT&T s showing 
that the preseription of “charges as . AT&T Br. 32-34). 

expre^y ZZoSe th* 

{*s,r ss rsr zxz ss-r"-sa 

that its Doeket 19129 Decision did not presenbe ” r * 

‘ ‘speeifie rate strueture” and that the tariff changes filed AT&T 
thereafter were “carrier-made” rates. Order, para. 17 and n. 14 

(A. 10). 

« At no piaec in its rejeetion Order (A. 1-15) here under rev.ew 

did the Commission even cite Section 205 of the Act as the s a u- 

4 * - .• \t&T’r tariff filiiicr. It wfls for this 

tory authority for rejecting A^r s tarmni) » rRr 19 

reason—and not for the reason suggested by respondents (Br. 1 . , 

n t)_that our opening brief eommenced diseussion of that secti n 

with the statement that the “only statutory basis upon which the 

Slil niay even arguably prevent . carrier from m.t-tmg 

rate changes is set forth in Section 20a” (AT&T Br. _8). 
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A. The Express Statutory Provisions of the Communications 
Act Establish Precise Limitations on the Exercise of the 
Commission's Prescriptive Powers That Can Bar Subse- 
quent Carrier-Initiated Rate Changes. 

Respondcnts’ brief is notable for its studied avoidance 
of the statutory language of Section 205. That section is 
not couchcd in tenns of some generalized “prescription” 
power but sets forth a specific authority to “prescribe” a 
carrier’s “charges to be thereafter observed.” 47 U.S.C. 
§205(a). As we showed in our opening brief (pp. .31-30), 
the statutory term “charges” is the same as rates, and 
respondcnts do not contest tliis. Although respondcnts 
disclaiin any prior prescription of AT&T’s rates, they keep 
referring to a broad discretionary prescription power, 
clniming that the Commission’s action was somehow “con- 
sistent” with Section 203 (Resp. Br. 27). 

As tliis Court has repeatedly recognizcd, however, the 
Commission’s prescription authority is expressly limited bv 
the statutory language. 8 Section 205 provides that the 
Connnission mav prescribe charges—not a rate of return. 
Moreover, the statute requires that, in exercising its pre¬ 
scription power, the Commission must (1) make a finding 
that a carrier’s existing “charge” is in “violation of any 
of the provisions of the Act”, (2) detcrmine and prescribe 
“what will be the just and reasonable charge or . .. charges 
to be thereafter observed”, and (3) “make an order that 
the earrier . . . shall not thereafter publish, demand or col- 

5 American Telephone and Telegraph Co. v. FCC, 449 F.2d 439, 
450 (2d Cir 1971, ; National Ass’n of Motor lian 0 urner s v. FCC, 
460 F.2d 561, 563-64 (2<1 Cir. 1972); AT AT S perial Fcrmission 
Case, 487 F.2d at 874-75. In the ATdT Spccial Fcrmission 
Case, this Court reviewed its prior holdings restricting the Com- 
mission’s authority under Section 205(a) “ ‘to determine and 
prescribe’ lawful rates” and empliasized that even “‘[t]liat 
authority i.s not unlirnited’ ” Id. at 874 (emphasis supplied). 
11cfore the Commission may act pursuant to its prescription power, 
speeific findings as to “the rate to be preseribed” are “essential 
to any exereise by the Commission of it.s authority under Section 
205(a).” Id. (emphasis supplied). 




5 


leet any charge other tlian the charge so prescribed . . 
(empliasis supplied). 

Fad u re to make the requisite statutory findings or to 
issue the requisiti order preeludes the exercise of the Oom- 
mission’s prescription power under Section 203. American 
Telephone and Telegraph Co. v. FCC, supra, 449 F.2d at 
450-52; National Ass’n of Motor Dus Ouners v. FCC, supra, 
4(i0 F.2d at 563; and see easos cited at AT&T Br. 35-36. 

Tliere are sound reasons why the courts have required 
striet adherence to the statutory standards before agency 
action may be doemed a valid exercise of inc statutc’s pre- 
scriptive power. As held in the landmark case of Arizona 
(l roer ry ('o. v. Atehison, Topéka and Santa Fe lly., 284 U.S. 
370 (1932), an agency may exercise its power of prescrip- 
tion “onlv witliin the scope of [its] delegat ion” trom t on- 
gress (id. at 3S7). When “the Commission deelares a spe- 
eitic rate to be the reasonable and lawful rate lor the tuture 
. . . its pronounccment has the force of a statute ’ (id. at 
386.) AVhile the carrier is “bound to conform” to agency- 
made rates, it is protected from the agency later declaring 
tliem to be unlawful and is not subjeet to refund or repar- 
ations at some future date. Id. at 387, 390. Tliere is no 
comparablc protection for a so-called “prescription” of 
rate of return. 0 


«Despite tlie Commission s repeated, but unsupported, protes- 
tations to tlie contrary (c.g., Uesp. Br. 30-31), the imposition of 
an order making earrier-made rates subjeet to refund in the 
future is plainly ineonsistent with an agency act of prescription. 
The prineiple established in Arizona Groccrg måkes this elear. 
The statutory seheme does not allow the Commission to prevent a 
carrier from changing earrier-made rates and at the same time not 
afford to the carrier the protection of prescribed agency-made 
rates. 

In Public Utilities Commission v. United States and FCC, 3)6 
p.2d 236, 240 (Oth Cir.), cert. denied, 385 U.S. 816 (1066), the 
court held that the statutory term “prescription” has an “estab¬ 
lished meaning” under the Arizona Groccrg doetrine, and that the 
term refers “to a commissiou-made rate which was not subjeet to 
reparations in a subscquent proeeeding . . . .” 
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6 I 

It is not sufficient for rcspondents to contend that the 
Commission has some generalizcd “prescriptive power” 
under Section 205. Tliis is the very argument rejeeted by | 

tliis Court in the ATéT Spccial Permission Case, where the 
Commission liad claimed tliat its freeze on rate changes | 

was ‘‘justified by its broad inberent power to rcgulate 
communications carricrs.” 487 F.2d at 872. This Court 
held tliat the Communications Act '‘stablished a “speeilic 
statutory basis for the Commission’s autliority,” and tliat 
the Commission is not free to ignore these specific provi- 
sions. 487 F.2d at 872-73, 876. T 

Rcspondents contend liere (as tliey did in the AT dl 
Spccial Permission Case) tliat Section 4(i) of tlie Act sup¬ 
ports the Commission’s action by “authorizing it to per- 
fonn ‘any and all acts . .. not inconsistent witli tliis Act, as 
may be necessary in the execution of its funetions. 47 
U S.C. § 154(i) ” (Resp. Br. 27). 8 They argue that a pre- 
scription of rate of return, although not spccifically men- 

t The agency ’s statutory obligat ion cannot be evaded by asscr- 
tions that it bas a wide area of diseretion that goes beyond the 
express language of the regulatory statute. In Burlington Truck 
Lines v. United States, 371 U.S. 156, 167-68 (1962), the Court ree- 
ognized that ‘‘the requirements for administrative action [must 
bel striet and demanding,” for otherwise the exereise of admin¬ 
istrative expertisc ‘‘ ‘ean beeome a monster whieb rules with no 
praetieal limits on its diseretion.’ ” The Court, qnoting from 
FCC v. BCA Communications, Inc., 346 U.S. 86, 90 (1953), re- 
iterated the principle that “Congress did not purport to transfer 
its legislative power to the unbounded diseretion of the regulatory 
body,” and that administrative action must come within the 
bounds expressed in the statutory language. Id. 

8 Without even diseussing the point, rcspondents now cite Sec¬ 
tion 408 of the Communications Act, 47 U.S.C. § 408, as statu¬ 
tory authoritv for the Commission’s summary rejeetion of AT&T s 
tariff filing (Resp. Br. 4, 16, 18). Section 408 merely provules 
that “all orders of the Commission . . . sliall contmue in force 
until its further order . . . .” But it is evident that Section 
408 grants the Commission no authority in addition to that spe- 
cifically delegated in the rate regulation provisions of Sections 
203-05. See AT&T Spccial rermission Case, 487 F.2d at 872-73. 

(footnote continucd on following page) 


\ 
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tioned in Section 205, is “consistcnt witli tlic provisions and 

r 905” tRcs» Br. 27). As ti>.s Court 

purposes of Section zuo 1,1 • “ ’ . „ 

Lid, however, Section 4(i) provides no basis for avoidmg 

the spccific language of tlie statute. 487 * .2d at 877 a ” d "* 

26.» Tlms, it is “cliarges”—not rates of return-tliat the 

Commission may prescrihe pursuant to Section 20o, and the 

Act nowhere adds to tliat authority. 

B. The Judicial Decisions Relied Upon by the CormnUsion 
Do Not Support Its Asserted Generalized Prescnption 

Power. 

Ttespondents place principal reliance upon tlic Pcrmian 
Basin Arra Bate Cascs, 390 U.S. 747 (1968), to support an 
asserted generalized prescnption power (Resp. Bi. -0--1, 
23-25). But Pcrmian involved a moratorium imposed atter 
the FPC liad prescrihed agency-made rates under the 
express provisions of the Natural Gas Act. It does not 
stand for a hroad power to har changes in carner-made 

rates.____ 

(footnote continucd from prcccding page) 

Respondent»’ interpretation of Section 408 is eontrary to the maxim 
tliat generalized statutory provisions must give way to fi P^> hu 
statutory provisions. Id. at 877, n. 2G ; see also Gxnsbcry d bons, 
Inc. v. ropkin , 285 U.S. 204. 208 (1932). 

«Citing Willmut Gas cf- Oil Co. v. F PC. 294 F.2d 245 (D.C. Cir. 
1961) ccrt. denied , 386 U.S. 975 (1962,, this Court noted that 
Section 16 of the Natural Gas Act (the counterpart of Section 
4(i) of the Communications Act) “did not authorize the 1' 
to circumvent the rate making scheme” expressly set forth in 
tlic regn lat orv statute. 487 F.2d at 878. . , 

In FPC v. Texaco Inc., 417 U.S. 380 (1974), the Court rejeeted 
a similar argument of the FPC that Section 16 of the Natural Gas 
Aet gives that agency diseretion to act outside the express terms ot 
Sections 4 and 5 of that Act (the counterparts of Seetions 204 and 
205 of the Communications Act). The Court stated: 

“Section 16 ... . does not authorize the Commission to set 
at nauglit an explicit provision of the Act. No producer is 
exempt from §§ 4 and 5. Neither the Pcrmian Basin Area 
Rate Cascs nor FPC v. Louisiana Power cf- Light Co., 406 U.b. 
621 (1972), on which the Government relies, suggests or 
holds that § 16 permite the Commission to ignore the spccific 
mandates of those sections.” (417 U.S. at 394-95). 
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The Commission rclied on Pcrmian to support its claimed 
“broad authority” in the ATdT Spccial Pertnission Case. 
But tliis Court lield tliat Pcrmian is wholly inapposite to the 
question whether the Commission has statutory authority 
to bar changes in carrier-made rates. 487 F.2d at 876-77, 
879-80. As this Court recognized: 

“In Pcrmian, liowever, the moratorium was invoked 
after the FPC lmd prescribed agency made rates pur- 
suant to Section 5(a) of the Gas Act . . . This is a tar 
cry from the Commission’s claimed authority to impose 
the special permission requirement in the instant case 
while disclaiming any intention to prescribe rates.’’ 
487 F.2d at 880 (emphasis supplied). 

The Commission’s summary rejeetion of AT&T’s January 
3,1975 tariff filing must fail licrc for the same reason: while 
admittedly not prescribing rates, the Commission is at- 
tempting to impose a special permission requirement on 
carricr-initiated rate increascs. 

All tliat the lengthy excerpt from Pcrmian, quotef? in re- 
spondents’ brief (p. 24), sliows is tliat tlic regulatory agency 
may usc different regulatory formulae to piescribe rates 
under the express statutory provisions of the Natural Gas 
Act. It does not suggest tliat there is some broad, general- 
ized prescriptive power tliat goes bevond the precise terms 
of the statute. The Supreine Court was conecrned only 
witli the effectiveness of agency made rates under Section 
5(a) of the Natural Gas Act, wliich the FPC lmd prescribed 
and determined to lie the “just and reasonable’’ rateo “to 
be thercafter observed.” 

Nowliere in Pcrmian does the Suprcme Court state tliat 
a rate moratorium may be imposed, and the statutory sus- 
pension period tliereby extended for an unlimited period, 
in situations where the Commission has not previously 
made a valid statutory prescription of rates. 10 Indeed, 

io t]io Court in Pcrmian, noting that the FPC’s action was 
preniised on the “stahility” of the producers’ eosts, expressly 
refused to rule on the “propriety of moratoria ereated in cireum- 
stances of changing eosts, ’ ’ and suggested that such authority might 

(footnote continucd on following page) 



Permian demonstrates tbat Congress, when it conferred 
power on the agencies to prescribe rates, provided a specific 
statutory framework for its exercise. It shows also tliat the 
courts, confronted by agency action preventing rate changes 
by regulated earriers, do not decidc cases on the basis of 
generalities about expansive agency power but ratlier by 
analysis which applies particular statutory provisions to 
the case at band. See Permian, supra, 390 U.S. at 778-/9; 
pPC v. Texaco Inc., supra, 417 U.S. at 393-9o. 

Rcspondents and AIA furtber rely on FPC v. Tennessee 
Gas Transmission Co., 371 U.S. 14o (1.9691, and b l 6 '• 
Natural Gas Pipeline Co., 315 U.S. 575 (1942). The FPC 
orders in tbo.se cases, however, did not involve any rejeetion 
of earrier-initiated rate changes, nor did tliey even suggest 
tbat a rate of return finding would be binding in the future 
so as to permit the agency to rejeet subsequent earrier- 
initiated rate changes without a bearing. Instead, tbese 
cases dealt witli tlie FPC’s power to determine wbetber the 
company’s existing rates were unjust and unreasonable 
after tlie FPC bad held a bearing on the rate of return 
phase. But holding existing rates to be unjust and unrea¬ 
sonable is not sufTicicnt to constitutc a valid agency pre- 
scription of future rates. See AT AT v. FCC, supra, 
449 F.2d at 450-53; National Ass’n of Mol or Bus Owners v. 
FCC, supra, 460 F.2d at 563-65.__ 

(footnote continucd from prcceding page) 

depend upon “tlie necessities of tlie particular circumstances.” 
390 U.S. at 781. Thus, even wliero the rates of a regulated eom- 
pany are unquestionably agency-made, it does not follow tliat tlie 
company loses its right to initiate rate changes when economic 
conditions change. 

11 Throughout tlieir brief, rcspondents interjeet cases in which 
tlie agenev had explicitly preseribed rates under the applicable 
regulatory statute. In view of tlie Commission’s express diselaiiner 
tbat it had previously preseribed AT&T’s rates, sueli cases as 
United States v. Corrick, 298 U.S. 435 (1930), cited at Resp. Br. 
20, are clearly inapposite. Similarly misplaced is rcspondents’ 
relianee on cases sueh as 'Wisconsin v. FPC, 373 I .S. 294, 309 
(19G3), which hold only tliat the agency roay ehoose the procedural 
method by which it preseribes specific rates. 


The question before the Court in Natural Gas Pl Pd™e 
was not, as respondents and AIA contend, whether the FPC 
could prcscribe a rate of return to be thereafter observcd 
The Court hold only that an administrative agency could 
properly divide a regulatory proceeding into pliases and, 
after full hearing on the rate of return phase, enter an in¬ 
terim order achieving a general revenue change. (31o U.b. 
at 583-84). 12 

l n fpc v Tennessee Gas Transmission Co., the regu- 
lated company liad filed with the FPC rate increases whicli 
were suspended for the maximum statutory period and then 
became effective, subject to refauu, pending investigation 
(371 U S at 147-48). After completing hearings on the 
rate of return issue, the FPC entered an interim order 
pursuant to 15 U.S.C. §717d(a) ordering the company to 
make refunds (id. at 149, 151). In reviewing that refund 
order in Tennessee Gas, the Supreme Court uplield the 
FPC’s authority to issue an interim order implcmenting its 
rate of return determination before resolviug questions of 
cost allocation and rate strueture in subsequent hearings. 

Natural Gas Pipeline and Tennessee Gas only support 
the action of the FCC in treating rate of return as a 
separate phase in Docket 19129—a procedure wlnch no one 
attacks in this Court, (and wliich the Commission and AT&. 
support in the D.C. Circuit) But these decisions do not 

12 Later eases make clear that rates filed to implement general 
revenue orders are earrier-made rates, See, r.f)., ICC \. n ane 
Waterways Corp., 319 U.S. 671, 685-87 (1943), and other cases 
eited in AT&T’a Brief at 35-36. 

Moreover, unlike Seetion 205 of the Communieations Act, the 
seetion of the Natural Gas Act nt issue in Natural (las Pipeline 
nrovided that the FPC after a hearin R “may order a decrease 
where existiuR rates are unjust ... or are not the lowest reasonable 
rates.” 15 U.S.C. §717d(a). Tlie Supreme Court noted that 
the FPC’s order therein was pursuant to that statutory proviso 
and not the provision whieh Rives it the power to “determine the 
just and reasonable rate ... to be thereafter observed ..... (• ee 

315 U.S. at 583, 585.) 
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even discuss, much less decide, the sole question before tlns 
Court—the power of an agency to reject camer-initiated 
rate increases at some date following a rate of return deter- 
mination. 

Actually, as we ehowed in our opening brief (pp. 39-40, 
n. 55), the FPC decisions which are in point in the present 
case are directly contrary to the FCC’s action here. A - 
though the FPC has made many rate of return deternnna- 
tions, the FPC does not reject changes in carner-imti- 
ated rates designed to increase the rate of return. Instead, 
in such cases the FPC properly follows the statutory plan : 
it permits the rates to be filed; decides whether to suspend 
theni for the statutory suspension period; orders aninvcs- 
tigation of the rate changes; and makes them subject to 
possible refund in the event that, after hearing, the rate in¬ 
creases are found to exceed the rate of return required 
under current conditions. 

Tlius respondents, on the one hand, rely upon decisions 
under the Natural Gas Act which do not deal witli rejection 
of carrier rate filings and, on the otlier hand, disregard the 
FPC’s administration of the Natural Gas Act which is 
directly contrary to the unprecedented action of the FCC 
here. 13 


C. The Commission's Notions of Administrative Convenience 
Do Not Juslify Circumvention of the Precise Regulatory 
Scheme Sel Forth in the Communications Act. 

Commission counsel have gone to great lengths to assert 
the reasonableness and practical nature of the Commis- 
sion’s action summarily rejecting the full amount of 
AT&T’s filed rate increases, allowing a jiartial increase, 
and ordering an “cxpcdited” hearing on the rate of return 


is Seo also, Willmut Gan ifc Oil Co. v. FPC, nupra, 294 F.2dat 
250; Mississippi Hiver Fucl Corp. v. FPC, 202 F.2,1 899 901-0.1 (3,1 
Cir. 1953), where the courts exprrsslv hel<l that the Fl ( «as not 
empowered to reject carrier-initiated rate changes without a hear¬ 


ing. 





required under current conditions ( c.g., Resp. Br. 8). They 
contend tbat rejection of AT&T’s rate increases sbould be 
upbcld because tlie Commission attempted to deal witb 
tlie ratemaking problem in “a practical manner” (Resp. 
Br. 25). 14 

However, the Commission ’s notion of some practical 
metbod of rate regulation cannot justify its departure 
from the explicit statutory sclieme tbat Congress has estab- 
lisbed as a “careful balance” of the various interests in- 
volved. AT<£T Special Permission Case, 487 F.2d at 872, 
citing United States v. iSCIiAP, 412 U.S. at G97. As tbis 
Court bas lield, “Congress . . . intemled tbat specific statu¬ 
tory autbority, ratber tlian general inberent equity power, 
sbould provide the agency witb its governing standards.” 
487 F.2d at 872. Tlie Commission cannot “rcwritc tbis 
statutory sclieme on tbe basis of its own conception of tlie 
equities of a particular situation.” Id. at 880. 

In any event, respondents are simply wrong in suggest- 
ing tbat adherence to tbe statutory scheme somehow results 
in a metbod of regulating AT&T’s earnings tbat is not prac¬ 
tical or equitable. It is demonstrably in tlie interest of cus- 
tomers and carriers alike for the earnings level of a regu- 
lated company to respond as rapidly as feasible to cbanges 
in its cost of capital. Tbe Suprcme Court bas stressed tbe 
importance of a statutory plan under wliicli regulated com- 

14 Respondent» erroneously contend tliat regulation of AT&T s 
overall earnings level is so “overwhelming” (Resp. I>r. 2.>) tliat it 
cannot be accoinplisbed witliin the framework of tlie statute. Sueli 
regulation requires the Commission to determine a single pereentage 
figure tliat represents AT&T’s current cost of capital. The Com¬ 
mission last made such a fmding in 1072 and admits tliat its task 
is to measnre the extent to which relevant eeonomie conditions have 
now changed (A. 0-12.) The Commission must tlius measure 
ehanges sinee 1072 in order to determine AT&T’s appropriate rate 
of return in 1075, but tbat is not au “overwhelming ratc-making 
problem’’. 
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panies are not “precluded by law from increasing tho prices 
of their product whenever that is the economically neces- 
sary means” of meeting higher costs of capital; “other- 
wise procurement of the vast sums necessary for the main- 
tenanco and cxpansion of their systems througli equity and 
debt financing would become difficult, if not impossible.” 
United Gas Pipe Line Co. v. Memphis Light, Gas <£ 11 ater 
Division, 358 U.S. 103, 113 (1958); see AT&T Br. 24-25. 
Carrier-initiated rate increases are clearly a practical way 
to ensure such responsiveness when changing economic con- 
ditions drive up a company ’s cost of capital. \\ bile the rate 
increases are being investigated, consumers are pro- 
tected by the Commission’s autliority to order accounting 
and refunds of the increased revenues (47 U.S.C. § 204) 
or by the right to recover reparations (47 U.S.C. §§206- 
09).’ 

Under the Commission’s ad hoc '‘practical” solution, the 
carrier is left with no protection at all under the Act. By 
respondents’ tlicory, the Commission has onlv to make one 
so-called “prescription” of the carrier’s rate of return and 
thereafter the carrier must wait to make rate increases until 
the Commission, under no tune limit, has decided whether 
to modify its previous rate of return finding. In the 
meantime, the carrier could lose irretrievably the revenues 
necessary to cover its current cost of capital and may tbus 
“suffer i r repa rable loss which in turn may impede the pro- 
vision of adequate service during a period of rising 
costs.” ATéT Special Permission Case, 487 F.2d at 873- 
74. See also, United States v. SCRAP, 412 U.S. at 697. 
Such a procedure renders meaningless the Act’s express 
limitations on how long the Commission may delay the 
offectiveness of proposed rate increases. 

Eespondents resort to an extreme example linving no 
bearing on the facts hero: They contend that the Phase 
I rate of return proceeding would be rendered a “nullity” 
and “reduoed to a meaningless exercise” if the result could 


be “set aside tlie next day” by AT&T’s filing carrier- 
initiated rate changes (Resp. Br. 31)” If AT&T were to 
fde new rate increases on the very “next day” following a 
Commission rate of return decision, the Conunission would 
have 60 days within wliicli to invoke the statutory plan and 
thereby suspend the rate increases for the three month 
statutory period and order an investigation. At such a 
hearing AT&T would have the burden of proving tliat 
changed circumstances warranted the increased earnings 
level 47 TJ.S.C. § 204. With only one day intervening 
between the prior rate of return decision and the new rate 
fding, the Commission could surely make findings as to the 
existence of changed conditions before the five months 
elapsed; if sufficient changes could not be shown, the rates 
would be held unlawful without ever having taken effect. 
In these circumstances, the previous rate of return decision 
would serve as a benchmark from which to measure cliangc s 
in conditions, and thus, the proccedings that led to that 
decision plainly would not have becn “reduced to a mcan- 
ingless cxercise.” 16 

18 AT&T did not, of course. file rate increases one day after 
the Commission’s Phase 1 Decision, but more tlian two years later, 
after major changes in financial and economic conditions had 
dramatically increased tlie costs of Capital. The Commission itself 
recognized “the fact that economic conditions had changed sig- 
nificantly since 1972” (A. 474) and stated nat it is “cognizant 
of the general changes and trends in the national economy” (Order, 
para. 19 (A. 10)). 

,B The Pederal Power Commission made such use of a prior rate 
of return finding for Panhandle Eastern Pipe Line when that, 
company filed rate increases for n higher rate of return just 75 
days after the FPC’s earlier rate of reti. decision. See Pan- 
handle, Eastern Pipe Line Co. v. F PC. 236 F.2d 606, 612 ( 3d Cir. 
1956). The FPC did not summarily rejeet those increases but 
suspended the new rates and ordered an investigation. At the 
hearing the company presented evidence as to changes in conditions 
since the prior rate of return finding, but before the rates could 

(fontnnte continiied on following page) 



The Communications Act thus providos the procedurcs by 
v.bich the Commission can safcguard against lts prior 
rate of return findings being reiulercd meamngles . 
But the Act also requires that in the 
vestigative powers, the Commission must make its finding. 
on a current evidentiary record after opportumty for hea - 
ing and cannot summarily re.iect changes in carner-made 
rales. 18 “Whether the AT&T rates ... are too high is a 

rd t hearing! h< The° CommiTsiln hasto authority toreject 
Cir. 1971) (emphasis supplied). 


(footnote continued from preceding page) 
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its prior rate of determination as 
„ ' id ‘ to holding unjustified the company ’s claim for a higher 
reS of return where, “after hearing and considering all evi- 
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II. the commission s rate of return finding in 

DOCKET 19129 WAS NOT A PRESCRIPTION O^^FR 
UNDER SECTION 205 OF THE COMMUNICATIONS 

ACT. 

Respondents furtlier contend tlmt the “Commission s 
Phase I Order [in Docket 19129] was a lawful aiul proper 
cxercise of its authority under Section 203” (Resp. Br. 28- 
32) That respondents’ contentions in tliis regard are 
untenable is evident from the terms of the Commission’* 
Docket 19129 Decision itself. Tliis presents a matter ot 
law and there is no occasion for tliis Court to mquirc into 
tlie record underlying the 1972 decision or to look beyond 
ihe face of the Commission’s opinion. 19 

i» While making the contention that the Phase I Decision was a 
valid prescription order, respondents argue that petitioner AT&T 
is precluded from answering the point sinee AT&T has waned 
any right” to argue on the merits because of its opposition to the 
Commission’s motion to transfer (Resp. Br. 28). Ihe doctnne of 
“waiver” is not even remotely applicable to the instant situation. 
AT&T ’s position eontinues to be that it is the Commission s rejec¬ 
tion Order of Man h 4, 1975—and no other order—that unlaw- 
fully prevented AT&T from initiating ehanges in carner-made 
ratés. AT&T has not previously adopted inconsistent or contradic- 
tory positions. As stated in our opposition to the FCC’s transfer 
motion, ‘‘AT&T is not . . . asking this Court to deeide whether the 
Commission proporly arrived at 8.5 pereent as a fair rate of return 
in 1972 and whether that finding is supported by the facts of record 
in Docket 19129” (pp. 8-9). That issne is before the D.C. Cir¬ 
cuit and not before this Court. , , . ,, 

Thus the necessary operative facts to deeide whether the Com- 
mission could lawfully rejeet AT&T’s January 1975 filing are to be 
fonnd in the Commission’s rejection Order here under review. It 
was the rejection Order that (1) held the Commission’s 19(2 rate of 
return finding to be a ‘‘prescription” that barred subsequent 
ehanges in earrier-made rates, (2) expressly disela.med that the 
Commission had previously prescribed rates for AT&T, aml (3) 
ackuowledged that AT&T’s rates were carner-made 

Respondents also speculate as to the reasons this f ourt de- 
nied the Commission ’s motion to tr-nsfer (Br. 15). Yet 

(footnote continued on folloivinr/ page) 
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It was not un lwket 19129 Decision, issued 

f nr reconsideration ot tue iiockci & 

over eight monti<s late* Diat^the ^Tprescription’’ in 

word pre- 2 93, 299-300 (1973); see 

AT°« Br C t"'9. >oo»e uae of .hose 

d.; S not com-ort tite C.u.mi.rion-» act.on jn^n 

(footnote continued from prcceding page) 

respondentff fail to a^^^sjunl^order ” ^is^iinder^revifwv & in ^nothor 

i„ nvo different courts of apprak ‘ ~t”w,ned to tran.fer. 
on the same evidentmrv reconl, t . 770 774-75 

20 Tn^^aml nol“e m that 0 'one^Mhe many issues it 

»5t later decide is~witet)ier “ 

just and reasonable charges ... nroeedural order does 

that the Comm™ determi ned all such issues. 

not suggest that its 1 ha. Rnowledged that its Thase I 

»' *-»• — - 

(Resp. Br. 19). . 

«In con trast, whe» the Com.nission does ^ ke a Sectl0n 

quoted at AT&T Br. 29, n. 39. 





18 



Section 20.3 prescription. Simply characterizing an action 
us a “prescription” does not make it a valid exercise 
of the ConunissioiUs Section 203 autherity. A1'<£T v. 
I'CC, sup r a 44'J F.2d at 430. The validity of a Commission 
«c' : on does not depend “ i|->n the label aflixed to its action 
by the administrative ag< •i. , y.” Isbrandsten Co. v. L nilcd 
States, 211 F.2d 3!, 53 vl).C. Cir.), ccrt. denied, 347 U.S. 
900 (1934). 22 

Respondent^ a sort that the Commission in its Docket 
19129 Decision in 1972 liad found after hearing that the 8.3 
to 9.0 percent return level was “fair and reasonable” (Rr. 
29-31). Thcy contend tliis satisfies the or i * “essential elc- 
ments” of a statutory prescription (Br. 29). But an agency 
finding that an incrcase in a carrier’s general rate level is 
“just and reasonable” and not “otherwise unlawful” is not 
sufiicient to constitutc an agency-inade prescription. ICC 
v. Inland Waterways Corp., 319 U.S. 671, 685-87 (1943). 
See also Atlantic City Electric Co. v. United States, 306 
F. Supp. 338, 341 (S.D.N.Y. 1969), aff’d, 400 U.S. 73 
(1970); Public Utilities Commission v. United States and 
FCC, 336 F.2d 236, 239-40 (9th Cir.), ccrt. denied, 385 U.S. 
816 (1966); and other cases at AT&T Br. 35-36. 

The Commission failed to make the explicit findings and 
orders rcquired by Section 203. Therc was no finding of 
the unlawfulncss of the carricr’s existing “charges”; therc 


22 In the very paragraph in the Commission’s decision on recon- 
sideration that respondents quote at length in their brief (p. 13), 
the prescription terminology is ineonsistent with respondents’ asser- 
tiou that 8.5 percent was the prescribed ceiling on AT&T’s earn- 
ings. The Commission at the one plaee referred to the “8.5-9.0% 
range of reasonableness prescribed by that [Docket 19129] Dcei- 
sion” and at the other to the “ prescription of 8.5-9.0% as the range 
of reasonableness” (42 F.C.C.2d at 300). The Commission went 
cn to state that “our Decision does not prohibit eamings up to 
9.0%” (id.). Thus, even when the term “prescription” was used, 
it bad reference to a range up to 9 percent under then current 
economic conditions—and not a preeise “charge to be thereafter 
observed” as required by the terms of Section 205. 



was no frnding tlmt the charges filed by AT&T were 
and reasonable”; tlxere was no order tlmt the charges were 
“to he thereafter observcd”; aml there was no order tlmt 
the carrier “not thereafter publish, demand, or collect 
anv charges other than those allegedly prcsenbed (47 
U.S.C. S 203). See ATéT v. FCC, supra, 449 F.2d at 4o0->l. 
Indeed, the Commission expressly stated tlmt “wc did not 
find as a matter of law that [AT&T’s] new rates were just 
reasonable, and free of undue discnmination (4- l X X -d 
at 301; see also 38 F.C.C.2d at 247). There is, in «Jort, in 
basis for Commission counsel now to contend tlmt the 
Commission’s 1972 deeision constituted a valid prescription 
order under Section 203 of the Act. 

TTI OTHER CONTENTIONS ADVANCED BY INTERVEN- 
ORS SUPPORTING THE COMMISSION PROVIDE NO 
SotND BASIS FOR TH1S COURT TO UPHOLD THE 
COMMISSION'S REJECTION ORDER. 

Intcrvenors who have filed briefs in support of the Com¬ 
mission advance miseellaneous grounds for upliold.ng the 
rejection Order that do not appear in respondents bnet. 
In most instances the alleged grounds were not relied upon 
by the Commission when it issued its rejection Order. In¬ 
deed, the Commission flatly repudiated one of the Principal 
rcasons advanced by intcrvenors. Tlius, AI A and M( I 
contend that in its Docket 19129 Deeision the Commission 

~^V 0SS v CAB, 430 F.2d 801 (D.C. Cir. 1070), provides no sup¬ 
port for respondents’ position (Resp. Br. 30, n. 1) White respond¬ 
ents observe. that “a prescription bad occurred m Moss, they 
ne-leet to point out that such a prescription was held to be invalid 
because the agency failed to adliere to the exphcit statutor> re- 
quirements. The court held that the agency s action must al- 
wavs comply with the procedural requircments of the statute and 
that it must give “due consideration ... to all the factors enumer- 
ated in the statute” (430 F.2d at 002). Moss illustrates once more 
that an agency act of prescription is governed by the preeise lan- 
puage of the statute and that there is no mherent preseriptive 
authority that transcends the express statutory language. 
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had prescribcd cliarges witliin the racaning of Section 205 
of the Aot and that AT&T has thereafter been charging 
“ Commission-made ” rates (AIA Br. 15-16; MCI Br. 18, 
24). 24 But the Commission itself conceded in its rejection 
Order that it had made no sueli prescription of AT&T’s 
rates in Doeket 19129 and that AT&T’s rates remained 
carrier-made after that decision. Order, para. 17 and n.14 
(A. 10). Under the well-established rule of SEC v. Chenery 
Corp., 332 U.S. 194, 196 (1947), an agency’s action can be 
l sustained only upon tbe grounds on which the agency 

cliose to rest it, and since the Commission has disavowed 
any prescription of AT&T’s rates under Section 205, that 
| ground cannot support the Commission’s Order. 

Although the Communications Act nowhere authorizes 
the Commission to prescribe “rate of return”, ATA and 
MCI both argue that a rate of return finding is the equiva- 
lent of a prescription of “cliarges” witliin the meaning of 
Section 205. (AIA Br. 15-16; MCI Br. 18, 25.) However, 
as we sliowed in our opening brief (pp. 31-34)—and as Com¬ 
mission counsel do not dispute—the term “cliarges” is quite 
distinct from “rate of return”. Under the parallcl provi- 
sions of the Communications Act, the court decisions, and 
the Commission’s rules and practice, the term cliarges is 
synonymous with specific rates—the iixed amount “in dol¬ 
lars and cents . . . per chargeable unit of service,” which 


24 Moreovcr, MCI eontends that the Commission’s alleged pre¬ 
scription in its Doeket 19129 Deeison was unlawful (MCI Br. 13). 
Assuming with MCI that the Commission had actually made some 
sort of invalid prescription, the effect of overturning that at- 
tempted prescription would be to leave AT&T’s rates as carrier- 
made. Atchison, Topcha tf- Santa Fr lhj. v. Wichita Board of 
Trade, 412 U.S. 800, 817-26 (1973). MCI is thus contending in- 
consistently that, on the one hand, the Commission has unlawfully 
prescribed AT&T’s rates and that, on the otlicr hand, such an in¬ 
valid prescription is grounds for barring subscquent carrier-ini- 
tiated rate changes under the Act. 





the Act requires the earrier to publisli in scliedules and fde 
witli the Commission and wliieh the earrier mnst adliere to 
wlien furnishing service to the public. 47 U.S.C. §203; 47 
C.F.Ii. ? 61.55. Rate of return, on the otlier hand, is subject 
to constant change, depending on a earrier’s lcvel of reve- 
nnes, investment, and operating expenses. 25 

Under the novel theory advanced by AIA and MCI, if 
rate of return were the statutory equivalent of “cliarges,” 
the earrier would have to file and publisli scliedules sliow- 
ing its rate of return, in aeeordance witli Section 203(a) 
of the Act (whieli requires filing of scliedules showing “all 
cliarges”). The earrier would he forced to change its rates 
on a virtually continuous basis in order to adliere to the 
“prescribed” rate of return. 47 U.S.C. § 203(c). Witli 8.5 
percent “prescribed” as the minimum rate of return, AT&T 
would be subject to criminal penalties whenever its rate 
of return fell below this amount. 47 U.S.C. §501. Indeed, 
under this theory, AT&T would have been subject to crim¬ 
inal sanetions at the time of its January 1075 tariff filing 
because its rate of return had fallen to 7.89 percent (see 
Order, para. 19; A. 10). Surely, Congress did not eon- 
template this result, and it cannot be seriously suggested 

SS Respondents suggest tlmt operating expenses are distinet from 
rate of return, «and tliey contend that if AT&T’s filed rate ch anges 
had been based on inereased operating expenses. “the Commission 
would have been unable to rejeet” the January 3, 1975 rate filing 
f Br. 5, n.l). This theory resnlts in the anomaly that a earrier may 
refleet some costs—sueh as labor—in tariff revisions, but other eosts 

_sueh as eost of eapital—ean be preseribed so as to preelude rate 

changes. But no sueh eost is suseeptible to a prescription for the 
future. Respondents’ notion is eontradicted by the Commission s 
own position that “rate of return ... is a pereentage expression 
of the eost of eapital [and] is just as real a eost as that paid for 
labor, material, and supplies, or any other item neeessary for the 
conduet of business” (emphasis supplied; 9 F.C.C.2d at 51). See 
also 38 F.C.C.2d at 226. Respondents’ attempt here to ignore that 
definition and ereate distinetions among a earrier’s eosts is at best 
spurious. 
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that “rate of return” is synonymous with “charges” a.s 
that term is used in Sections 203-203 of the Act. 2a 

Indeed, immediately prior to the enaetment of the Com¬ 
munications Act of 1934, Congress recognized that it was 
unworkable for a regulatory agency to prescribe a carrier’s 
rate of return. Thus, in 1933 Congress repealed a pro- 
vision of the Interstate Commerce Act that had required 
the ICC to prescribe binding prospective rates of return 
for the railroads. 27 In 1920 Congress had autliorizcd the 
ICC to fix the rates of return for railroads to observe in 
the future. 28 Thereafter, the ICC undertook to prescribe 
rates of return, declaring tliat its “determination of what 
will constitute a fair return ... is ... a funetion distinet 
from that of initiating and adjusting rates” for speeifie 
Services, Rcduced Rates, 68 I.C.C. 676, 680 (1922). But 
after attempting to administer this provision, it became 
apparent to the ICC that prescribing a maximum rate of 
return prospectively was an unsound metliod of regula- 

28 MCI also argues that a rate of return finding eonstitutes a 
“practiee” whieh the Commission may prescribe pursuant to 
Section 205 (Br. 15). This interpretation of “practiee” eon- 
flicts with the plain language of the statute and the Commission’s 
rutes and regulations. See 47 U.S.C. 203(a). The Commission’s 
Rutes, pertaining to tlie composition of tariffs, require a “clear 
and definite statement” of the carrier’s “praetices and classifica- 
tions”. 47 C.P.R. §§61.55(g) and 01.18. Despite the require- 
inent tliat all “praetices” be filed and published, tlie Commission 
has never demanded or even suggested tliat a earriers filed tariffs 
should inelude a statement of the carrier’s anticipated rate of 
return. 

27 Emergency Ilailroad Transportation Act of 1933, ch. 91, Tit.le 
II, § 205, 48 Stat. 220. 

28 Transportation Aet of 1920, ch. 9 § 422, 41 Stat. 488; see 
S. Rep. No. 304, Ofith Cong., lst Sess. 15-19 (1919); II. Rep. No. 
456, 6Gth Cong., lst Sess. 8-10 (1919); II. Rep. No. 650, 66th 
Cong., 2d Sess. 67-68 (1920). 
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tion. 2!) Accordingly, in 1933 Congress repealed the ICC’s 
authority to prescribe rates of return, witk the Senate Com- 
merce Committee declaring tliat “the whole principle under- 
lying [such regulation] is wrong.” 30 

The very next year, Congress passed the Communica¬ 
tions Act of 1934, which was patterned on the Interstate 
Commerce Act. Sce AT&T Br. 19, n. 26. Over the suc- 
ceeding 41 years the FCC never claiined authority to pre¬ 
scribe a prospective rate of return until, in its instant 
rejoction Order, the Gommission announced tliat its prior 
rate of return finding bad becn a “prescrjption” of AT&T’s 
rate of return tliat made future canier-initiated rate 
clianges subject to rejection. This Order thus attenipts to 
rcvive a scheine of regulation tliat Congress had discarded 
in 1933 as unsound in tlieory and unworkable in practice. 

Finally, Pennsylvania argues that the doctrine of “equi- 
table estoppcl” bars AT&T from contesting the Commis- 
sion’s rejection Order because AT&T subsequently filed 
rate incrcasos for the lesser amount the Commission indi- 
cated it would permit. Pennsylvania’s position is entirely 
unfounded. 81 “An aeceptanee of a portion of that to which 

29 Sec Annual Report of ICC 86-90, 96 (1930); Annual Report 
of ICC 92-93, 108-10, 119-20, 347-67 (1931); Annual Report of 
ICC 16-18, 100-01 (1932). 

30 Emergency Railroad Transportation Act of 1933, ch. 91, Titlc 
II, 5; 20.7, 48 Stat. 220; S. Rep. No. 87, 73d Cong., lst Sess. 3-4 
(1933). See also II. Rep. No. 193, 73d Cong., lst Sess. 27-30 
(1933). 

31 Cases such as Admiral-M crchants Motor Frcight, Inc. v. United 
States, 321 F.Supp. 353 (D. Colo.), aff’d, 404 U.S. 802 (1971), cited 
by Pennsylvania (Br. 6), are wholly inapposite. In that case the 
carriers were held to be estopped from contesting an ICC refund 
order to which they had previously aeeeded, and upon which the 
agency had expressly conditioned its granting of the earrier’s re- 
quest to extend the time of a rate investigation. Similarly inapposite 
is F PC v. Colorado Interstate (las Co., 348 U.S. 492 (1955) (Pa 
Br. 6), where the company was estopped from attaeking a merger 
condition which it had itself proposed, and upon which the FPC 
had relied in approving the merger four years previously. 
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a party is entitled ... is not a bar to the subsequent asser- 
tion of a claim for the rest, especially whcro aeceptance is 
accompanied by a reservat ion of the remaining rights, or 
it is manifest that the party doesn’t intend to surrender 
them.” Bankers Trust Co. v. Pacific Employers his. Ca., 
282 F.2d 100, 112 (9th Cir. 1960), cert. denied, 368 U.S. 
822 (1961). 

AT&T had no choice but to file for the lesser rate increase 
I in view of the urgent need for additional revenues. More- 

over, AT&T stated in its transmittal of that filing that it 
reserved its right to contest the Commission’s March 4,1975 
1 rejeetion Order as unlawful. See AT&T Br. 14, n. 19. As 

this Court noted in the ATéT Sperial Permission Case, 
where the Commission had accepted some revisions and un- 
lawfully denied AT&T permission to file others: “the mere 
filing of [some] rates . . . does not prevent this Court from 
granting to AT&T the meaningful relief to which wc hold 
it is entitled.” 487 F.2d at 881, n.35. 3_ 


32 In the “Statement of Position” filed by ARINC and ATA, 
these intervenors advance their opposition to other aspects of the 
Commission ’s Order. Tliese intervenors have not filed any peti- 
t ion for review of the Order, and the collateral matters that tlicy 
raise are beyond the scopc of this review proceeding. 

To the extent these intervenors seek to support the Commission’s 
rejeetion Order, it is on the grouiul that there is an unlawful 
“paneaking” of rate increases for certain Services of whieh those 
intervenors are large users (ARINC/ATA, pp. 3-4). llowever, 
the same argument made by the same parties was denied by the 
Court of Appeals in Associated I'rcss v. FCC, 488 F.2d 101)5, 1102, 
1104-05 (D.C. Cir. 1071): “We know of no rule of huv that a 
proposod rate increase must be rejeeted because the lawfulness of 
a prior rate incres^e has not been finally detcrmined. lo the 
same eflfect is Willmut Gas d) Oil Co. v. FCC, 204 1.2d 245, 240 
(D.C. Cir. 10G1), ccrt. denied, 3G8 U.S. 075 (19G2). 


I 
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CONCLUSION 

For the reasons stated in this reply brief and in AT&T’s 
opening brief, the CommissioiPs Order rejecting AT&T’s 
tariff revisions filed on January 3,1975, should be set aside, 
and the Court should direct that the Commission accept 
AT&T’s proposed new rates for filing and permit them to 
go into effect without further delay. 

Respectfully submitted, 
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